United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




COURT OF APPEALS. DISTRICT OF COLUMBIA 



January Term, 1930 


No. 5169 



HOWARD SUTHERLAND. AS ALIEN PROPERTY CUSTO¬ 
DIAN, GARNISHEE, APPELLANT 

VS. 


THE OTTO GERDAU COMPANY, A CORPORATION 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


- 


FILED MARCH 28, 1930 






COURT OF APPEALS, DISTRICT OF COLUMBIA 

•January Term, 1930 | 

No. 5169 

HOWARD SUTHERLAND, AS ALIEN PROPERTY CUSTO¬ 
DIAN, GARNISHEE, APPELLANT 

VS. 

THE OTTO GERDAU COMPANY, A CORPORATION, 

APPELLEE 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


INDEX 

Caption.... j. . . 

Declaration_____L . . 

Summons; marshal’s return__ 

Writ of attachment...... j _ 

Marshal’s return...... j _ 

Interrogatories in attachment and answers; notice_ j _ 

Interrogatories, etc.....-i— 

Order for publication......!— 

Proof of publication in The Evening Star__ j _ 

Proof of publication in The Washington Law Reporter_1_ 

Judgment by default ordered; judgment; judgment by con¬ 
demnation ordered___ j — 

Appeal noted by Howard Sutherland, as Alien Property 

Custodian..... j — 

Assignment of errors....1— 

Designation of record--- j — 

Clerk’s certificate--.-..j — 

I 


Original Print 

A 1 

1 1 

4 

5 

6 
6 

7 

8 
9 

10 

12 

12 
12 
13 
15 


105721—30 


<Ji Oi Cn Cl rf* rt* rf* GO GO 























HOWAKD SUTHERLAND VS. THE OTTO GERDAU COMPANY 1 

A Supreme Court of the District of Columbia 

The Otto Gerdau Company, plaintiff 

vs. At Law No. 76965 

Maximillian Paetzold, defendant 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration 

Filed July 22, 1929 j 

In the Supreme Court of the District of Columbia 

The Otto Gerdau Company, plaintiff 

vs. At Law No. 76965 

Maximillian Paetzold. defendant 

■ 

1. The plaintiff, the Otto Gerdau Company, a corporation duly 
incorporated under the laws of the State of New York with its 
principal place of business in New York City, N. Y., by its attorney, 
William Sabine, sues the defendant, Maximillian Paetzold, a resi¬ 
dent of Havana, Cuba, for that heretofore on February 25, 1918, 
the plaintiff advanced to the defendant the sum of $f4,999.70; that 
the defendant requested of the plaintiff and the plaintiff agreed to 
pay Wilson & Company the said sum of $14,999.70 f(j>r the account 
of the defendant and that the plaintiff, on February 25,-1918, paid 
Wilson & Company the said amount; that since said payment by the 
plaintiff of its advance to the defendant the defendant has paid the 
plaintiff no part of said amount. 

Wherefore, the plaintiff brings this suit and claims the sum of 
$14,999.70 with interest thereon from February 25, 1918, besides 
the costs of this suit. 

2. As a further cause of action the plaintiff, the Otto Gerdau 
Company, a corporation duly authorized under the! laws of the 
State of New York, and its principal place of busjiness in New 
York City, N. Y., by its attorney, William Sabine, su^s the defend¬ 
ant, Maximillian Paetzold, a resident of Havana, Cjuba, for that 

heretofore on February 16, 1918, the defendant drew his bill 

2 of exchange payable to the order of Wilson &' Company in 
the amount of $14,999.70 on Otto Gerdau, 83 Murray Street, 

New York City, N. Y., said bill being as follows: 

I 

No. 1071 Paid 2/25/18 jExchange for 

$14999.70 Havana, Feb. 1G , 1918. 

On demand after sight of this first of exchange (second and third 
unpaid) pay to the order of Wilson & Co., fourteen thousand nine 
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hundred ninety-nine and 70/100 dollars, value received 
and charge the same to account as per advice. 

To Otto Gerdau, New York City, 83 Murray St. M. Paetzold. 
[Endorsed :J 

Pav to the Chemical Natl. Bank, or order. Wilson & Co. 
Inc. 

Received pavment. X. T., Feb. 25, 1918. The Chemical Natl. 
Bank. X. V. 


that Otto Gerdau during the month of February. 1918, was Presi¬ 
dent of the Otto Gerdau Company, the plaintiff herein, and that 
said bill of exchange was intended to be drawn upon the Otto Gerdau 
Company and also intended to be paid by the plaintiff: that on 
February 25. 1918, plaintiff paid the bill of exchange in the amount 
of 814,999.70 for account of and as an advance to the defendant; that 
nothing has been paid to the plaintiff by the defendant on account 
of said advance. 

Wherefore, the plaintiff claims the sum of 814.999.70 with 
3 interest thereon from February 25. 1918. besides the costs of 
this suit. 

William Sabine, 
Attorney for Plaint Iff. 

Affidarit under 7-ird Pale and in Support of Attachment 


Allan Gerdau being duly sworn on oath deposes and says that he 
is the treasurer of the Otto Gerdau Company, the plaintiff herein; 
that the Otto Gerdau Company has a just cause of action against the 
defendant. Maximillian Paetzold. to recover the sum of $14,999.70 
with interest thereon from February 25. 1918. upon the following 
grounds: 

On February 25. 1918. the Otto Gerdau Company advanced to the 
defendant the sum of 814.999.70 and that upon the request of the 
defendant paid said advance to Wilson & Company for the account 
of tin* defendant: that on February 10. 1918. the defendant drew his 
bill of exchange payable to the order of Wilson & Company at said 
amount of 814.999.70 on Otto Gerdau, of New York City, at that 
time president of it he plaintiff company; that said bill of exchange 
was intended to be drawn upon tlie Otto Gerdau Company and was 
intended to be paid by it and that on February 25, 1918. plaintiff 
paid said bill of exchange for account of and as an advance to the 
defendant: that nothing has been paid to the plaintiff by the 
defendant on account of said payment of $14,999.70. The defendant, 
Maximillian Paetzold. is not a resident of the District of Columbia. 
Wherefore, there is due to the plaintiff by the defendant the sum of 
$14,999.70 with interest from February 25. 1918 exclusive of all set¬ 
offs and just grounds of defense. 

Allan Gerdau. 

4 Westchester County. 

Ne u' Yorh\ ss: 

Subscribed and sworn to before me this 25 day of June, 1929. 

[seal.] i S. Woodruff, 

Notary Public Westchester County. 

Certificate filed New York County, #738. 

Term expires Mch. 30, 1930. 
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Summons i 

I 

Issued July 22. 1929 
* / 

I 

The President of the United States to the Defendants - 

-. Greeting: 

You are hereby summoned to appear in this court on or before 
the twentieth daw exclusive of Sundays and legal holidays, after 
the day of service of this writ upon you, to answer j the plaintiff’s 
suit, and show why he should not have judgment against you for 
the cause of action stated in his declaration; and in case of your 
failure so to appear and answer, judgment will be j given against 
you by default. j 

Witness, the honorable Walter I. McCoy, chief justice of said 
court, the 22d day of July, A. D. 1029. 

Frank E. CunxixoiiaSi. Clerk. 

By Alf G. Buhrmax, AsxUtnnt Clerk. 

Wm. Sabixe, Attorney. 

marshal’s RETURN ! 


The within-named Maximillian Paetzold was not to be found 
8/20/29. 

Edgar C. Snyder, 

U. S. Marshal in and for the District of Columbia . 

By Xorman L. Botsford, 

Deputy U\ S. Marshal. 


Writ of attachments etc. 

Issued July 22, 1929 
%/ 


The President fo the United States to the Marshal for said District , 
Greeting: 

You are hereby commanded to attach, seize, and take into your 
custody the defendant’s lands and tenements, property, and credits 
which shall be found in this District, to the value of $14,999.70 
with interest, being the amount of the plaintiff’s demand against 
the defendant, as shown by the affidavit, duly supported and filed, 
and claimed in the declaration; and the further sifrm of $50, for 
the costs and charges which may accrue in the premises; and the same, 
so attached, safely keep, subject to the orders of the cjourt, unless the 
defendant or the person in whose possession the property is attached, 
deliver to you. to be filed herewith, his undertaking^ with sufficient 
surety or sureties to abide by and perform the judgment of the 
court in relation to said property. And should you attjach the defend¬ 
ant’s property or credits in the possession of any other person or 
persons then the defendant you shall notify such person or persons of 
such seizure by virtue of this writ of attachment, and serve a notice 
upon him or them as well as on said defendant, tojappear in said 
court on or before the twentieth daw exclusive of Suhdavs and legal 
holidays, occurring after the service of said notice, to show cause, if 
any there be, why the property or credits so attached should not be 
condemned and execution thereof had. 
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6 Witness, the honorable Walter I. McCoy, chief justice of 

said court the 22 day of July, A. D. 1929. 

Frank E. Cunningham, Clerk. 
i Bv Alf G. Buhrman, Assistant ('Jerk. 

marshal’s return 

Attached credits, property of the defendant, in the hands of 
Howard Sutherland, Alien Property Custodian, garnishee, and served 
said garnishee with copies of this writ, rule of court, interrogatories, 
and the notices prescribed bv sections 4-16 and 450 of the (Y.d»*. 

July 22, 1929. 

Edgar (\ Snyder, f \ S . Marshal . 
i By W. J. Roberts, Deputy. 

I nterrogatones in attachment and answers 
Filed July 30. 1929 

* * ***** 

NOTICE 

To Howard Sutherland. 

Alien Property ('uxtodian . Garnishee: 

You are required to answer the following interrogatories, under 
oath, within ten days after service hereof. And should you neglect 
or refuse so to do. judgment may be entered against you for an 
amount sufficient to pay the plaintiff’s claim, with interest and costs 
of suit. 

William Sabine, 

i Attorney for Plaintiff . 


7 I NTERROGATORIES 

1st. Were you at the time of the service of the writ of attachment, 
served herewith, or have you been, between the time of such service 
and the filing of your answer to this interrogatory; indebted to the 
defendant? If so, how, and in what amount? 

Answer. No. 

2d. Had you. at the time of the service of the writ of attachment, 
served herewith, or have you had. between the time of such service 
and the filing of vour answer to this interrogators anv goods, 
chattels, or credits of, the defendant in your possession or charge? 
If so, what ? 

Answer. Yes. There is held in this office in trust 7017 in the 
name of Maximillian Paetzokl 350 shares of stock issued by the 
M. Paetzokl Co., Inc., which is estimated to be of no value. Also 
there is cash to the amount of $2006.67 and $28.00 income held in 
said trust to the credit of said Maximillian Paetzold, subject to the 
provisions of the settlement of war claims act of March 10. 1928, to 
the withholding of 20 per cent of the same from return to the owner; 
also subject to administration, and other costs and expenses that 
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may be found to be due and payable on the final settlement and closing 
out of said trust. 

Howard Sutherland, 

Alien Property \Custodian. 

Subscribed and sworn to before me this 24th dav o| Julv. A. D. 
1929. 

[notarial seal.] Sophia D. Hillman, 

Notary Public , /?. C. 

8 Order for publication 

Filed Oct. 15, 1929 

j 

* * * * * * ♦ 

The object of this suit is to recover fourteen thousand nine hundred 
ninety-nine dollars and seventy cents ($14,999.70) advanced the 
defendant by the plaintiff, with interest thereon from February 25, 
1918. by payment on the said date of defendant’s bill of exchange in 
said amount dated February 16, 1918. drawn on Otto Gerdau and 
payable to the order of Wilson and Company, and to have judgment 
of condemnation of certain property of the defendajnt levied on 
under an attachment issued in this suit to satisfy tpie plaintiff’s 
claim. 

It is. therefore, this 15th day of October, 1929, ordered that the 
defendant appear in this court on or before the fortieth day, exclusive 
of Sundays and legal holidays, after the day of the fir^t publication 
of this order, to defend this suit and show cause why jsaid condem¬ 
nation should not be had; otherwise the suit will be proceeded with 
as in case of default. Provided that this order be published in The 
Washington Law Reporter and The Evening Star oncfe a week for 
three successive weeks. 

F. L. Siddoxs, Justice . 

i 

9 Proof of publication in the Evenincj St of 

Filed Dec. 18. 1929 j 

¥ ¥ ¥ * * * | * 

| 

District of Columbia, ss: 

Personally appeared before me. Elmer F. Yount. a| notary pub¬ 
lic in and for the District of Columbia aforesaid. W. R. Little, 
who being duly sworn according to law. on oath says that he is 
the agent and" auditor of the Evening Star, a daily newspaper 
published in the city of Washington. District of Columbia, and 
that the advertisement of which the annexed is a trjue copy, was 
published in said newspaper three times, on the following dates: 
October 16, 23. 30. 1929. at a cost of fourteen 85/100 (14.85) dollars, 

W. R. Little. 

i 

Sworn and subscribed to before me Oct. 31. 1929. 

[notarial seal.] Elmer F. Yount, Notary Public. 

(See order for publication at page 8 of this record.) j 


i 

i 
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10 Proof of 'publication in the Washington Laic Reporter 


Filed Dec. 18. 1929 

* * * * * * * 

AFFIDAVIT 


District of Columbia, to wit: 

Personally appeared before me. a notary public in and for the said 
District. Frank B. Crown, who being: duly sworn according to law, 
on oatli says he is the manager of the Law Reporter Printing Com¬ 
pany, publisher of “The Washington Law Reporter," a weekly 
newspaper printed and published in the District aforesaid, and that 
the advertisement of which the annexed is a true copy was published 
in the regular editions of said weekly newspaper three times, on the 
following dates: Oct. 18-25. Now 1. 

i Frank B. Crown, General Manager . 

Sworn to and subscribed before me Nov. 4. 1929. 

[notarial seal.] Constanzo Cerimele, 

otari/Public, District of Columbia. 

(See order for publication at page 8 of this record.) 
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Supreme Court of the District of Columbia 


Monday, January 6th, 1930. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
justice, presiding. 

***** * * 

Comes now the plaintiff, by its attorney of record, and prays judg¬ 
ment of its duly verified demand herein against the interest of the 
defendant, who though duly notified by publication of the pendency 
of this proceeding hath not caused his appearance to be entered 
herein: and it so appearing judgment by default is so ordered. 

Wherefore, it is considered that the plaintiff recover against the 
defendant's interest in the property herein in the sum of fourteen 
thousand nine hundred ninety-nine and 70/100 dollars (814,999.70) 
with interest thereon from the 25th dav of Februarv. 1918, being the 
money payable by him to the plaintiff bv reason of the premises, 
together with his costs of suit to be taxed by the clerk and have 
execution thereof. 

Whereupon, the plaintiff by its said attorney prays judgment of 
condemnation against the credits of defendant attached bv the U. S. 
marshal in the hands of Howard Sutherland. Alien Property Custo¬ 
dian, garnishee, and it appearing by the answer of said garnishee 
filed herein that it is indebted to said defendant in the sum of 
$2006.67/100 and $28.00/100, held subject to the provisions of the 
settlement of war claims act of March 10. 1928. and 350 shares 
12 of stock issued by the M. Paetzold Co. Inc., and nothing being 
shown to the contrary, it is ordered that said sums of money 
and said 350 shares of stock be. and the same is hereby condemned 
in the hands of the said garnishee, toward the satisfaction of plain¬ 
tiff's recoverv herein and execution thereof had. 
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Thursday. January 23rd. 1930. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
justice, presiding. 

* sic s*c 3fc j|c j afc 

Comes now Howard Sutherland, as Alien Property Custodian, 
by his attorney of record, and notes an appeal, iij open court, to 
the Court of Appeals, from the judgment of condemnation entered 
herein against the said Alien Property Custodian, garnishee, on 

the 0th cTav of January. 1930. 

%/ * 

Assig nment of errors 


Filed Jan. 29, 1930 


❖ 


* 


* 


Now comes Howard Sutherland, as Alien Property Custodian, 
garnishee, assigning errors in the judgment of condemnation of 
property entered herein on January G, 1930, and respectfully shows 
that the court erred as follows: 

1. The court erred in entering a judgment of c|ondemnation of 
the money and/or property of the defendant held by the Alien 
Property Custodian. 

2. The court erred in adjudging, ordering, an<| decreeing that 
the money and/or property of the defendant heljd by the Alien 

Property Custodian be condemned in the hands of said cus- 
13 todian toward the satisfaction of the plaintiff’s claim. 

3. The court erred in not adjudging, orderirlg, and decreeing 
that the money and/or property of the defendant lijeld by the Alien 
Property Custodian could not he condemned by judgment of con¬ 
demnation. 

Thomas E. Rhodes, 

Special Assistant to the Attorney General . 

Attorney for Howard Sutherland* as 
Alien Property Custodian, Garnishee . 

I 

i 

Service of a copy of the foregoing assignment of; errors is hereby 
acknowledged this 25th day of January, 1930. 

\V}r. Sabine, 

Attorney for the Plaintiff . 


Designation of record 


Filed Jan. 29, 1930 

* * * * * I * * 

The clerk will please prepare the record on appeal in the above 
entitled case, and include therein the following papers and pro¬ 
ceedings: 

1. Declaration and affidavit attached thereto. 

2. Summons issued July 22, 1929. 

3. Writ of attachment served upon Howard Sutherland, as Alien 
Property Custodian, garnishee, on July 22, 1929. 
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4. Interrogatories served upon Howard Sutherland, as Alien 
Property Custodian, garnishee, on July 22. 1029, and his answers 
thereto. 

5. Order for service by publication. 

6. Proof of service by publication. 

7. Judgment bv default against the defendant entered Januarv 

6.1930. 

14 8. Judgment of condemnation of the property of the de¬ 
fendant held by Howard Sutherland, as Alien Property Cus¬ 
todian. entered Januarv 6. 1930. and notation of appeal on Januarv 
23. 1930. 

9. Assignment of errors. 

10. This designation of record. 

Thomas E. Rhodes, 

Special Assistant to the Attorney General 

Attorney for Howard Sutherland, as 
Alien Property Custodian , Garnishee. 

Service of a copy of the foregoing designation of record is hereby 
acknowledged this 25th day of January, 1930. 

Wm. Sabine, 

Attorney for the Plaintiff. 

15 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 14. both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 76965 at law, 
wherein the Otto Gerdau Company is plaintiff and Maximillian 
Paetzold is defendant, as the same remains upon the files and of 
record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
2Gthe day of March, 1930. 

[seal.] Frank E. Cunningham, Clerk. 

By Chas. B. Coflin, Assistant Clerk. 

[Indorsement on cover:] District of Columbia Supreme Court. 
No. 5169. Howard Sutherland, as Alien Property Custodian, Gar¬ 
nishee. Appellant, vs. The Otto Gerdau Company, a corporation. 
Court of Appeals, District of Columbia. Filed Mar. 28, 1930. 
Henrv W. Hodges, clerk. 
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